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Any person aggrieved by this Order-In-Appeal maY file an appeal or revision applicatiq)n, as the

one may be against such order, to the appropriate authoritY in the following waY
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Revision applicatjon to Government of India:
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(ii) in case of any loss of goods where the loss occFlr in,transit from ?
briother factory or from one v;arehouse to another during the course of
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(B) In case of goods expoRed outside India export to Nepal or Bhutan, without payment of
dut
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the Tribunal is situated.
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F.No. GAPPL/COM/STP/2519/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Girdharbhai Govindbhi

Vadadoriya, A-20, Shree Ramkrishna Society, Nr. UttaInnagar, Nikol GaIn

Road, Thald<arbapanagar, Ahmedabad-3 82350 (hereinafter referred to. as “the

appellant”) against Order-in-Original No. 100/CGST/Ahmd-South/DC/SVS/

2022-23 dated 10.01.2023 (hereinafter refelr'ed to as “the impugned order”)

passed by the Assistant Commissioner, Central GST and C.Ex, Division V,

Ahmedabad South (hereinafter referred to as “the adjudicating authoritY”).

2. Briefly stated> the facts of the case are that the Appellant was found not to

be registered with the Service Tax Deparlment. As Per the information received

from the Income Tax Depallment, the said assessee had earned substantial

service income but has neither obtained service tax registration, not paid service

tax thereon. As per the data provided by the Income Tax Department for the

Financial Year 2014-15 the Income ealned by the Appellant is as under:

0

Period

2014- 15

Income

Earned in Rs.

Rate of. Service I Service Tax

Tax inclusive of Payable In

E.C. & S.H.E.C

2,80,46312.36%

Business description

22,69,119/. Service

Sector(Others)

2.1 Subsequently> the appellant was issued a Show Cause Notice No.

c'GST/WS05/TDP/15-16/Ramesh/2020-21 dated 28.12.2020 proposing the

demand and recovery of Service Tax amounting to Rs. 2,80,463/- for the periods

FY 2014-15 under proviso to Sub-Section (1) of Section 73 of the Finance Act9

1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties/late fee under Section 77(1) and

Section 78 of the Finance Act, 1994.

a

2.2 The Show (-'ause Notice was adjudicated vide. the impugned order by the

adjudicating authority Confirming the following:

> Recovery of Service Tax of Rs. 2,80,463/- payable on the taxable services

provided by the assessee during the F. Y. 2014- 15, under proviso to section

73 (1) the Fin”lce Act' 1994' g(:'I::
< iT{ };:-+:'- -*I!{"’}
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Recovery of interest on confirmed amount at the appropriate rate under

section 75 of the Finance Act, 1994;

penalty of Rs. 10,000/- (Rupees Ten thousand only) under the provisions of

the section 77 (1) of the Finance Act, 1994;

Recovery of late fee of Rs.40,000/- (Rupees Forty Thousand only) under

Section 70 of Finance Act, 1994 read with Rule 7C of Service Tax Rules,

1994

Penalty of Rs. 2,80,463/- under section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have preferred

the present appeal on the following grounds:

a The appellant has purchase the iron and M.S.. Steel, like angle, pipe,

channel and patta-patty and doing the machining work and mechanical

work to frame a new produce such as window, Door, Gate from the

material purchase- or

e Also provide service as doing the job work/fabrication work in Iron and

M.S. Steel and provide the Window, Door, and Gate. Fabrication of

cutting edge, shuttering plates, veltical props and demicks, etc. from steel

angle, MS plates, sheets transfonned into various products having distinct

name, identity, character and use.

G As per the section 66D of The Finance Act,1994 "services by way of

calrying out any process amounting to .manufacture or production of

goods excluding alcoholic liquor for human consumption ’', is not a

taxable service and hence there is no question of non-payment of Service

Tax will be raised.

a As looking to the activity under{aken by appellant and such activity of

caring out any process amounting to manufacturing are covered undeI

clause (f) of negative list.

, The Impugned Order has been passed by the adjudicating authority

without considering any facts and wrongly assuming that the values

mention in the ITR should become taxable under the service tax.

a

0
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f

o As per notification no. 214/86-CE dated 25/03/1986 - manufacturing 'job-

work is exempted from service tax liabilities. Hence9 appellant IS not

liable to pay service tax.

, Section 4 of Central Excise Tariff Act defines as manufacture includlng

any process incidental or ancillary to the completion of a manufactured

product. Therefore, it is clear that the appellaAt who have purchased MS

Angles have. manufactured cross-arms which is inter alia a new product

coming under the description of other articles of iron or steel under 7326.

90. Prima facie MS Angles are first cut into the required size and then

shape and size are put as required. The process of cutting9 drilling and

welding are incidental or ancillary to the completion of making Door7

Window9 Gate as a manufactured prodUCt. The said iS a new product and

when it is manufactured, it becomes dutiable under excise.

. As per section 2(f) of Central Excise Act) 1944 which is relevant defines

manufacture as including any process incidental or ancillary to the

completion of the manufactured product.

a. When a process results in a commercially different article or

commodity .

b. Manufacture can be said to have taken place when after process a

new and different article emerges having a distinctive name,

character, or use.

c. Manufacturing is bringing into existence a new substance.

Q As per the Notification No. 25/2012 ST 20.06.2012: anY process

amounting to manufacture or production of goods excluding alcoholic

liquor for human consumption, is exempted.

o As per section 2(f) of Central Excise Act,' 1944 which is relevant

defines manufacture as including any process incidental or ancillarY to the

completion of the manufactured product .

o Job work _ machining process- Machining is a process in which a

material is cut to a desired final shape and size.

o aBer completion of job work, job worker send materials back to the
/T:T:h'\
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F.No. GAPPL/COM/STP/2519/2023-Appeal

o As per above notification, it is very much clear that9 liabllltY tO paY

service tax on job work has not been preparing periodical reports as well

as Miscellaneous reports.

M April to June Rs. 2,19,941.00

a July to Sept Rs. 6,73,808.00

© C)cto to Dec Rs. 6,96,275.00

w Jan to March Rs. 6,79,095.00

. Fun,her9 from the above documents and record it is crystal clear that SCN

is issued without any investigation and mereIY based on the false

assumption that evelything stated in. ITR Form under the Income Tax

Law is taxable under the service tax law.

, Entire demand is based on mere assumption without anY investigation that

the entire amount stated in the ITR is taxable under the Finance Act, 1994

in the hands of the appellant.

, As per section 699 Only person liable tO pay .service tax iS required tO be

registered> appellant which are not liable to pay service tax, as per the

provisiOn of section 69 of The Finance Act. 19942 required of FeglstratlOn

is limited to person liable to pay service tax.

, SC-N has been issued by invoking the extended period under Section 73(1)

of the Finance Ac.t9 1994. However, from the above facts, it can be verY

well established that we were not liable to paY servlce tax on servlces

provided by US. Hen(..eg charging suppression and invoking extended

period and levying service tax is not valid.

a

a

4. Personal hearing in the case was held on 24'11'2023' MT' Prakash

Nandola9 Chaaered Accountant, appeared on behalf of the appellant for personal

hearing. She reiterated submissions made in appeal memofandum and requested

to allow their appeal.

5. 1 have carefully gone through the facts of the case> gfounds of appeal,

submissions made in the Appeal Memorandum and documents available on

record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority9 confirming the demand of service tax

5 t/
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F.No. GAPPL/COM/STP/2519/2023-Appeal

,gai„,t th, app,IIa„t ,1.„g with interest and penaltY, i11 th' facts and

circumstance of the case ig legal and proper or otherwise" The demand penalns

to the period FYs 2014- 15 .

6 I find that in the SCN in question, the demand has been raised for the

period FY 2014_15 based on the Income Tax Returns filed by the appellant

E\cept for the value of “Sales of Services under Sales / Gross Receipts Born

Services” provided by the Income Tax Depattment, no other cogent reason Of

j„,dncation is fodhcomi11g nom the SCN for raising the demand against the

appellant. It is also not specifIed as to under which category of service the non-

1,„y .f „„„i„ t,X is alleged against the appellant- MereIY because the appellant

ha,d-repolted receipts from services, the same cannot form the basis for arrlvlng

at the conclusion that the respondent was liable to pay service tax, which was

not paid by them. In this 'regard) 1 Hnd that CBIC had, vide Instruction dated

26.10.2021, directed that:

a

„It 14,as further reiterated Mca demand notices map not be jsgued inChSCFiw&nCae tY

based on the difference between the HR_TDS taxable value and the taxable value in

Service Tax Returns.

3. 1{ is once again reiterated that instructions ofthe Board to jsgue show cause notices

based on the difference in HR-TDS data and service tax returns only after proper

verOcation Of facts) may be foUOMled dRigem ty, Pr. Chief Commissioner' /Chief
Commissioner (s) may devise a suitable mechanism to monitor and pTe\’ent issue of

kldiscrjyidtuxe show cause notices. Needless to mention that in all such cases w&f e

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation of facts and submission of the noHcee'

a

7. 1 find that the adjudicating authority had confimned the demand of Selvlce

Tax on the whole income of Rs. 2,80,463/- observing as under:

„ !7. The sc)! clearly spelt out that the said service provider was requiYed to :fUT7aSk

written submission within 30 days on receipt of the show cause notice- Howev€:t= it IS

observed that the said service provider has failed to furnish wN tIen submission in !his

regard even after a passage of almost two years. Fta- they+ it is observed tha, no

reques{ for extension of {ime !Uni! for Bling submission has been received by this offIce

tiE date. it is amply clear that, in the event orfailure to $te the written submission of

}h T Ra'el ++
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appearance for personal hearing, the case would be decided on the basis of evidence

available on record.

8. It is observed that the main contentions of the appellant are that (i) they

have manufactured metal Window, Door, Gate and provide service as job work

etc. and eligible for exemption as per of the mega exemption Notification No.

25/2012-ST dated 20.06.2012 and Notification No. 214/86-CE dated

25.03.1986;.

9. 1 find that the appellant has submitted varioup documents along with

appeal memorandum in support of their claim for exemption from service tax at

the appeal stage, which was not produced by them before the adjudicating

authority and first time submitted at appeal stage. In this regard, I am of the

considered view that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating authoritY. TheY

should have submitted the relevant records and documents before the

adjudicating authority, who is best placed to verify the authenticity of the

documents as well as their eligibility for exemption.

a

10. Considering the facts of the case as discussed hereinabove and in the

interest of justice) I am of the considered view that the case is required to be

remanded back to the adjudicating authority to examine the case on merits and

also to consider the claim of the appellant for exemption from the service tax.

The appellant is directed to submit all the records and documents in support of

their claim for exemption from the service tax before the adjudicating authoritY.

The adjudicating authority shall after considering the records and documents

submitted by the appellant decide the case afresh by following the principles of

natural justice.

O

11. In view of the above discussion9 1 remand the matter back tO the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice. IT::/ T:I-:\
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12. 3M Hat =aRr ad #;T+3M qT®RRr mTa aO& dB*TaTa iI

The appeal filed by the appellant stands disposed of in above terms'
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[ovember, 2023Dated
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RPAD / SPEED POST

M/s. Girdharbhai Govindbhi VadadorIYa>

A-209 Shree Ramkrishna Society,

Nr. Uttarnnagar9 NiICOl (3am Road,
Thakkarbapanagar, Ahmedabad-3 82350

To,

coT) tVhe Principal Chief Commissioner) Central GST, Ahmedabad Zone
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